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URBAN  DEVELOPMENT 

24  CFR  Part  146 
[Docket  No.  R-80-876] 

Nondiscrimination  on  the  Basis  of  Age 
in  Programs  or  Activities  Receiving 
Federal  Financial  Assistance  From 
HUD 

agency:  Department  of  Housing  and 
Urban  Development. 
action:  Proposed  rule. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD) 
proposes  a  regulation  to  carry  out  its 
responsibilities  under  the  Age 
Discrimination  Act  of  1975  in 
accordance  with  the  general, 
governmentwide  regulation  published  in 
the  Federal  Register  on  June  12, 1979  by 
the  Department  of  Health,  Education 
and  Welfare  (HEW). 

The  Age  Discrimination  Act  of  1975 
prohibits  discrimination  on  the  basis  of 
age  in  programs  or  activities  receiving 
Federal  financial  assistance.  The  Act 
also  contains  certain  exceptions  that 
permit,  under  limited  circumstances, 
continued  use  of  age  distinctions  or 
factors  other  than  age  that  may  have  a 
disproportionate  effect  on  persons  on 
the  basis  of  age.  The  Act  applies  to 
persons  of  all  ages.  This  proposed 
regulation  concerns  programs  and 
activities  which  receive  Federal 
financial  assistance  from  HUD. 
dates:  Comments  are  invited  from  the 
public  and  other  Federal  agencies.  They 
must  be  received  on  or  before  January  5, 
1981  in  the  office  of  the  Rules  Docket 
Clerk. 

ADDRESS:  Send  written  comments  to: 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Washington,  D.C.  20410. 
Each  comment  should  include  the 
commenter’s  name  and  address,  and 
must  refer  to  the  docket  number 
indicated  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Myra  Kennedy,  U.S.  Department  of 
Housing  and  Urban  Development,  Office 
of  Fair  Housing  and  Equal  Opportunity, 
451  7th  Street,  S.W.,  Room  5230, 
Washington,  D.C.  20410,  (202)  755-5904. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Age  Discrimination  Act  of  1975 
(ADA)  requires  HEW  to  develop  a 
governmentwide  regulation  to  guide  the 
development  of  specific  regulations  by 


each  Federal  agency  that  administers 
programs  of  financial  assistance.  HEW 
published  a  final  governmentwide 
regulation  on  June  21, 1979  [45  CFR  "Part 
90,  published  at  44  FR  33768].  The  Act 
and  the  govemmentwide  regulation 
require  HUD  to:  (1)  publish  a  proposed 
“agency-specific”  regulation  (that  is,  a 
regulation  covering  HUD  programs  and 
activities  consistent  with  the 
govemmentwide  regulation)  no  later 
than  90  days  after  publication  of  the 
governmentwide  regulation;  and  (2)  to 
prepare  a  final  agency-specific 
regulation  for  publication  no  later  than 
120  days  after  publication  of  the 
proposed  specific  regulation.  This  is 
HUD’s  proposed  specific  regulation. 

The  effect  of  this  porposed  regulation 
on  program  provisions  and  definitions 
which  use  age  distinctions  has  not  yet 
been  determined  and  the  Department 
specifically  seeks  public  comment  in 
this  area.  Prior  to  the  issuance  of  a  final 
age  discrimination  regulation,  all  HUD 
program  regulations  will  be  examined 
for  applicability  of  the  age 
discrimination  regulation.  The  final 
regulation  will  include  a  listing  of  all  age 
related  provisions  and  definitions  in 
HUD  program  regulations  and  a 
statement  regarding  whether  or  not  they 
have  been  determined  to  be  exempt 
from  the  Age  Discrimination  Act  and 
this  regulation. 

Summary  of  the  Govemmentwide 
Regulation  (45  CFR  Part  90) 

The  govemmentwide  regulation 
specifies  definitions  and  the  standards 
for  determining  what  is  age 
discrimination  and  what  HUD  (and 
other  Federal  agencies)  must  include  in 
their  specific  regulations.  HUD  may  not 
change  the  definitions,  standards,  and 
basic  procedures  in  the  govemmentwide 
regulation.  HUD  therefore  asks 
reviewers  not  to  comment  on  those 
definitions,  standards,  and  basic 
procedures  in  this  proposed  rule,  but  to 
direct  comments  to  the  new  material 
which  is  italicized  in  the  summary  of  the 
subparts.  HUD  will  not  respond  to 
comments  on  requirements  in  the  final, 
governmentwide  regulation.  For  the 
information  of  commenters,  portions  of 
subparts  A,  B  and  D  of  the 
governmentwide  regulation  are  included 
in  Appendix  A  of  this  proposed  rule. 

Proposed  HUD  Regulation  (24  CFR  Part 
146) 

HUD’s  proposed  regulation  is  divided 
into  four  subparts:  Subpart  A — General; 
Subpart  B — Standards  for  Determining 
Age  Distinctions;  Subpart  C — Duties  of 
HUD  Recipients;  and  Subpart  D — 
Investigations,  Conciliation,  and 
Enforcement  Procedures.  There  are  also 


five  appendices.  A  summary  of  each  of 
the  subparts  and  appendices  follow: 

Subpart  A — General 

Subpart  A  explains  the  purpose  of 
HUD’s  age  discrimination  regulation, 
which  is  to  set  out  HUD’s  policies  and 
procedures  under  the  Act  and  the 
govemmentwide  regulation.  The 
regulation  applies  to  any  program  or 
activity  receiving  Federal  financial 
assistance  from  HUD. 

Subpart  B — Standards  for  Determining 
Age  Distinctions 

The  standards  HUD  will  use  for 
determining  which  acts  constitute  age 
discrimination  are  set  out  in  great  detail 
in  the  governmentwide  regulation. 
However,  a  short  summary  of  those 
standards  follows: 

(1)  The  Age  Discrimination  Act  of 
1975,  as  amended,  contains  a  prohibition 
against  age  discrimination.  However, 
this  prohibition  is  limited  by  age 
distinctions  which  are  “established 
under  authority  of  any  law”,  which  are 
not  covered  by  the  Act  and  hence  do  not 
fall  within  the  prohibition  against  age 
discrimination; 

(2)  The  use  of  an  age  distinction  is 
permitted  if  it  is  necessary  to  the  normal 
operation  of  a  program  or  activity,  or  if 
it  is  necessary  to  achieve  any  statutory 
objective  of  a  program  or  activity; 

(3)  The  use  of  a  reasonable  factor 
other  than  age  is  an  exception  to  the 
prohibition  against  age  discrimination  if 
the  factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective; 

(4)  The  Department  proposes  to  use 
the  following  four  part  test,  established 
in  the  HEW  govemmentwide  regulation, 
to  determine  whether  age  distinctions 
which  are  not  incorporated  in  statute 
are  allowable. 

A  HUD  recipient  is  permitted  to  use 
age  discriminations  in  a  program  or 
activity  if  the  age  distinction  is 
necessary  for  the  normal  operation  of 
the  program  and  if: 

(1)  Age  is  used  as  a  measure  of 
approximation  of  one  or  more  other 
characteristics; 

(2)  the  other  characteristics  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  to 
continue,  or  to  achieve  any  statutory 
objective  of  the  program. 

(3)  The  other  characteristics  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(4)  The  other  characteristics  are 
impractical  to  measure  directly  on  an 
individual  basis. 
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The  public  is  requested  to  examine 
this  four-part  test  carefully  and  to 
consider  the  following  questions: 

Is  the  four  part  test  understandable? 
Can  a  recipient  apply  the  test  to 
programs  or  activities  to  determine 
whether  age  distinctions  are  allowable? 
If  not.  why?  Are  there  age  distinctions 
which  are  justifiable  but  which  might 
not  pass  the  four  part  test?  If  so,  identify 
them. 

(5)  The  Act  and  its  implementing 
regulation  do  not  cover  employment 
practices  for  any  HUD-assisted  program 
or  activity.  The  Age  Discrimination 
Employment  Act,  administered  by  the 
Equal  Employment  Opportunity 
Commission,  protects  persons  between 
the  ages  of  40  and  70  from  most  types  of 
employment  discrimination  based  on 
age. 

The  governmentwide  regulation 
places  on  the  HUD  recipient  the  burden 
of  proving  that  an  action  qualifies  for  an 
exception. 

Subpart  C — Duties  of  HUD  Recipients 

HUD  recipients  have  primary 
responsibility  to  ensure  that  their 
programs  and  activities  are  in 
compliance  with  the  Act,  the 
governmentwide  regulation  and  this 
proposed  regulation. 

Where  a  HUD  recipient  passes  on 
financial  assistance  to  subrecipients,  the 
recipient  must  notify  subrecipients  of 
their  obligations  under  the  proposed 
HUD  regulation. 

Subpart  D — Investigation,  Conciliation, 
and  Enforcement 

Subpart  D  of  the  proposed  regulation 
establishes  the  procedures  HUD  will  use 
in  its  investigation,  conciliation,  and 
enforcement  activities.  These 
procedures  are  closely  tied  to 
requirements  in  the  governmentwide 
regulation,  primarily  in  Subpart  D. 
Italicized  language  indicates  additions 
in  this  regulation  not  contained  in  the 
governmentwide  regulation. 

HUD  may  conduct  compliance  and 
pre-award  application  review  of 
recipients,  even  in  the  absence  of  a 
complaint  against  the  recipient.  The 
review  may  be  as  comprehensive  as 
necessary  to  determine  whether  a 
violation  has  occurred. 

Complaints  of  age  discrimination  may 
be  filed  with  HUD  by  an  individual  or  a 
class  or  by  a  third  party.  A  complainant 
must  file  a  complaint  within  180  days 
from  the  date  the  complainant  first 
knew  of  the  alleged  act  of 
discrimination  although  HUD  may 
extend  this  time  for  good  cause.  A 
complaint  must  identify  the  parties 
involved,  describe  generally  the 
practice  complained  of,  and  be  signed 


by  the  complainant.  HUD  will  distribute 
information  regarding  the  obligations  of 
recipients  and  complainants  under  the 
complaint  procedure.  HUD  will  permit  a 
complainant  to  add  information  to  a 
complaint  when  necessary  to  meet  the 
requirements  of  a  sufficient  complaint. 
HUD  will  return  to  the  complainant  any 
complaint  that  does  not  fall  within  the 
jurisdiction  of  the  Act  and  its  regulation. 

HUD  will  refer  all  complaints  that  fall 
within  the  coverage  of  the  Act  to 
mediation.  On  June  12, 1979,  the 
Secretary  of  the  Department  of  Health, 
Education,  and  Welfare  designated  the 
Federal  Mediation  and  Conciliation 
Service  (FMCS)  to  manage  the 
mediation  process  established  in  the 
governmentwide  regulation. 

Complaints  and  recipients  are 
required  to  participate  in  the  effort  to 
reach  a  mutually  satisfactory  mediated 
settlement  of  the  complaint,  although 
they  need  not  meet  with  the  mediator  at 
the  same  time.  Mediation  may  last  no 
more  than  60  days  from  the  date  HUD 
first  receives  the  complaint.  The 
mediator  will  have  the  authority  to 
terminate  the  mediation  at  any  time 
before  the  end  of  the  60-day  period,  if 
the  process  appears  to  have  broken 
down.  The  terms  of  a  settlement  that  are 
satisfactory  to  both  parties  will  be  put  in 
writing  and  sent  to  HUD.  HUD  will  take 
no  further  action  on  a  complaint  that  has 
been  successfully  mediated. 

HUD  will  investigate  complaints  that 
are  unresolved  after  mediation  or 
alleged  violation  of  a  mediation 
agreement.  In  the  investigation  of 
complaints,  HUD  will  establish  facts 
through  such  methods  as  discussions 
with  the  complainant  and  recipient  and 
the  review  of  documents  in  the 
possession  of  either  party.  HUD  may 
also  seek  the  assistance  of  any  State 
agency.  Where  possible,  HUD  will  settle 
the  complaint  on  terms  that  are  mutually 
agreeable  to  the  parties. 

A  recipient  may  not  intimidate  or 
retaliate  against  any  person  who 
attempts  to  exercise  a  right  protected  by 
the  Act  or  who  participates  in  any 
aspect  of  the  proceedings  used  to 
resolve  allegations  of  age 
discrimination. 

The  procedures  for  securing 
compliance  with  the  Act  and  this 
regulation  are  taken  from  the 
governmentwide  regulation,  including 
fund  termination  after  an  opportunity  for 
a  hearing  on  the  record  or  referral  to  the 
Department  of  Justice  or  the  use  of  any 
Federal,  State  or  local  government 
agency  requirements  which  have  the 
effect  of  correcting  a  violation. 

This  regulation  includes  a  provision 
for  the  limited  deferral  of  processing 
applicatons  for  new  financial  assistance 


from  HUD  when  termination 
proceedings  are  initiated. 

HUD  proposes  to  use  procedural 
provisions  contained  in  the  regulations 
for  Title  VI  of  the  Civil  Rights  Act  of 
1964  to  enforce  this  proposed  HUD 
regultion.  These  provisions  are  at  24 
CFR  Parts  1  and  2  (See  Appendix  E). 

Where  the  Secretary  finds  that  a 
recipient  has  discriminated  on  the  basis 
of  age,  he  or  she  may  require  the 
recipient  to  take  necessary  remedial 
action  to  overcome  the  effects  of 
discrimination. 

When  HUD  withholds  funds  from  a 
recipient,  the  Secretary  may  disburse 
those  funds  to  an  alternate  recipient. 

The  alternate  recipient  must 
demonstrate  the  ability  to  comply  with 
this  regulation  and  to  achieve  the  goals 
of  the  Federal  status  which  authorizes 
the  financial  assistance. 

Complainants  may  file  a  civil  action 
when  administrative  remedies  are 
exhausted.  Administrative  remedies  are 
exhausted  if  either  180  days  have 
elapsed  since  the  complainant  filed  the 
complaint  and  HUD  has  issued  no 
finding,  or  if  HUD  issues  a  finding  in 
favor  of  the  recipient.  The  proposed 
regulation  repeats  the  requirements  of 
the  Act  concerning  the  private  right  of 
action. 

Appendices 

There  are  five  appendices  to  these 
proposed  rules.  Appendix  A  repeats 
some  definitions  and  standards  from  the 
govemmentwide  regulation  for  the 
convenience  of  commenters.  (This 
Appendix  will  appear  with  the  final 
regulation  in  the  Federal  Register,  but 
HUD  does  not  intend  to  codify  it). 

Appendix  B  summarizes,  for  the 
information  of  recipients  and  other 
readers,  the  activities  HUD  will  take 
administratively  to  implement  the  Act, 
the  governmentwide  regulation  and  this 
regulation.  The  activities  are  required  by 
the  governmentwide  regulation.  (This 
Appendix  will  appear  with  the  final 
regulation  in  the  Federal  Register,  but 
HUD  does  not  intend  to  codity  it). 

Appendix  C  lists  the  programs  for 
Federal  financial  assistance  of  the 
Department  of  Housing  and  Urban 
Development  to  which  this  part  applies. 
(This  Appendix  will  appear  and  be 
codified  with  the  final  regulation  in  the 
Federal  Register). 

Appendix  D  cites  the  application  of 
standards  for  determining  age 
discrimination  and  contains  a 
discussion  of  certain  important  points 
about  the  standards.  (This  appendix  will 
appear  and  be  codified  with  the  final 
regulation  in  Federal  Register). 

Appendix  E  cites  the  procedural 
provisions  contained  in  the  regulation  of 
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Title  VI  of  the  Civil  Rights  Act  of  1964  to 
be  used  to  enforce  this  proposed  HUD 
regulation.  (This  Appendix  will  appear 
in  the  final  regulation  in  the  Federal 
Register,  but  HUD  does  not  intend  to 
codify  it). 

The  Requirement  for  Recipient  Self- 
Evaluation 

The  Office  of  Management  and  Budget 
(OMB)  because  of  a  perceived  projected 
paperwork  burden,  refused  to  approve 
the  self-evaluation  pursuant  to  its 
Authority  under  the  Federal  Reports 
Act.  Since  the  issue  remains  unresolved, 
it  is  believed  to  be  more  beneficial  to 
publish  HUD’s  regulation  without  the 
self-evaluation  provision.  When  the 
final  regulation  is  issued  it  will  contain 
whatever  will  be  required  on  this  aspect. 

Alternate  Approaches  to  Regulation 

HUD  considered  and  rejected 
alternative  approaches  for  its  regulation 
in  which  HUD  would  have  proposed 
additional  requirements.  HUD  invites 
comments  on  the  following  questions: 

•  Should  the  regulation  address 
practices  of  specific  HUD  recipients, 
such  as  Housing  Authorities,  CDBG 
recipients  or  planning  agencies?  HUD 
has  no  reason  to  believe  (in  the  absence 
of  experience  enforcing  the  Act)  that 
recipients’  practices  with  respect  to  age 
differ  to  the  extent  that  separate 
provisions  are  necessary. 

•  Should  the  regulation  clarify  the 
standards  for  determining  what  is  age 
discrimination  set  out  in  the 
governmentwide  regulation?  Hud  has 
not  expanded  in  the  standards  in  this 
proposed  regulation,  and  has  not 
provided  examples  of  how  the  standards 
may  be  applied  to  HUD  recipients. 
Therefore,  HUD  is  soliciting  examples 
of  age  distinctions  which  should  be 
addressed  in  the  final  regulation. 

•  Should  the  regulation  set  out  more 
detailed  requirements  about  what 
technical  assistance  HUD  provides  its 
recipients?  HUD  believes  it  should  set 
out  details  of  these  administrative 
actions  in  handbooks  or  other  issuances 
rather  than  regulations. 

•  Should  the  regulation  include  more 
detailed  provisions  for  disbursing  funds 
to  alternate  recipients  when  there  has 
been  a  fund  termination  under  this 
proposed  regulation?  HUD  considered 
specifying  in  more  detal  what 
requirements  it  would  waive  in  choosing 
an  alternative  recipient  (for  example, 
non-substantive  procedural 
requirements),  but  determined  that  a 
case-by-case  determination  would  be 
necessary.  HUD  is  unlikely  to  use  the 
procedures  for  some  time  because  of  the 
requirements  for  seeking  voluntary 


compliance  and  the  detailed  due  process 
rights  to  recipients. 

•  Should  HUD  use  hearing 
procedures  other  than  those  used  for 
other  discrimination  matters?  This 
regulation  proposes  to  use  the  same 
procedures  set  out  in  24  CFR  Parts  1  and 
2  (See  Appendix  E).  These  are  the 
procedures  for  hearings,  decisions,  and 
post-termination  proceedings  used  in 
conjunction  with  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Are  these  procedures 
fully  adequate  for  this  regulation? 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk  from 
8:45  a.m.  to  5:15  p.m.  at  the  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W.,  Room 
5218,  Washington,  D.C.  20410.  In 
addition,  the  Chairmen  and  Ranking 
Minority  Members  of  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  Senate  House  of  Representatives 
have  waived  the  prepublication  review 
of  this  rule  provided  for  in  Section  7  ' 
(o)(2)  of  the  Department  of  Housing  and 
Urban  Development  Act.  This  rule  is 
listed  as  FH&EO-1-79  in  the 
Department’s  Semiannual  agenda 
regulation  issued  pursuant  to  Executive 
Order  12044. 

The  Department  of  Housing  and 
Urban  Development  proposes  to  add 
Part  146  to  Title  24  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  146— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  HUD 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

Subpart  A— General 

Sec. 

146.1  What  is  the  purpose  of  the  Age 
Discrimination  Act  of  1975? 

146.2  What  is  the  purpose  of  HUD’s  age 
discrimination  regulation? 

146.3  To  what  programs  does  this  regulation 
apply? 

146.4  Definitions. 

Subpart  B— Standards  for  Determining  Age 
Discrimination 

146.11  Standards. 

Subpart  C— Duties  of  HUD  Recipients 

146.21  General  responsibilities. 

146.22  Notice  to  subrecipients. 

146.23  Self-evaluation. 

146.24  Information  requirements. 


Subpart  D— Investigation,  Conciliation,  and 
Enforcement  Procedures 

Sec. 

146.31  Compliance  reviews. 

146.32  Complaints. 

146.33  Mediation. 

146.34  Investigation. 

146.35  Compliance  procedures. 

146.36  Prohibition  against  intimidation  or 
retaliation. 

146.37  Hearings,  decisions,  post-termination 
proceedings. 

146.38  Exhaustion  of  administrative 
remedies. 

146.39  Remedial  and  affirmative  action  by 
recipients. 

146.40  Alternate  funds  disbursal  procedure. 
Authority:  Age  Discrimination  Act  of  1975, 

amended,  42  U.S.C.  6101  et  seq.;  45  CFR  90. 

Subpart  A— General 

§  146.1  What  is  the  purpose  of  the  Age 
Discrimination  Act  of  1975? 

The  Age  Discrimination  Act  of  1975, 
as  amended,  is  designed  to  prohibit 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal . 
financial  assistance.  The  Act  however 
permits  federally-assisted  programs  -and 
activities  and  recipients  of  Federal 
funds  to  continue  to  use  certain  age 
distinctions  and  factors  other  than  age 
which  meet  the  requirements  of  the  Act 
and  this  regulation. 

§  146.2  What  is  the  purpose  of  HUD’s  age 
discrimination  regulation? 

The  purpose  of  this  regulation  is  to  set 
out  HUD’s  policies  and  procedures 
under  the  Age  Discrimination  Act  of 
1975,  as  amended,  42  U.S.C.  6101,  et  seq., 
in  conjunction  with  the  governmentwide 
age  descrimination  regulation  at  45  CFR 
90. 

§  146.3  To  what  programs  does  this 
regulation  apply? 

This  regulation  applies  to  each  HUD 
recipient  receiving  Federal  financial 
assistance  from  any  program  listed  at 
Appendix  C,  and  to  each  program  or 
activity  operated  by  such  recipient. 

§  146.4  Definitions. 

As  used  in  this  regulation,  the  term: 
"Act”  means  the  Age  Discrimination 
Act  of  1975,  as  amended,  (Title  III  of 
Public  Law  94-135). 

"Action”  means  any  act,  activity, 
policy  rule,  standard,  or  method  of 
administration;  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

“Age”  means  how  old  a  person  is,  or 
the  number  of  elapsed  years  from  the 
date  of  a  person’s  birth. 

“Age  distinction”  means  any  action 
using  age  or  an  age-related  term. 

“Age-related  term”  means  a  word  or 
words  which  necessarily  imply  a 
particular  age  or  range  of  ages  (for 
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example,  “children,"  “adult,”  “older 
persons,”  but  not  "student”). 

“Agency"  means  a  Federal 
department  or  agency  that  is 
empowered  to  extend  financial 
assistance. 

"Federal  financial  assistance”  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  which  the  agency 
provides  or  otherwise  makes  available 
assistance  in  the  form  of: 

(a)  Funds: 

(b)  Services  of  Federal  personnel:  or 

(c)  Real  and  personal  property  or  any 
interest  in  or  use  of  property,  including: 

(1)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration:  and 

(2)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government. 

“HUD"  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

“Recipient”  means  any  State  or  its 
political  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended, 
directly  or  through  another  recipient. 
Recipient  includes  any  successor, 
assignee,  or  transferee,  but  excludes  the 
ultimate  beneficiary  of  the  assistance. 

“Secretary”  means  the  Secretary  of 
HUD  or  designee. 

“Subrecipient”  means  any  of  the 
entities  in  the  definition  of  “recipient”  to 
which  a  recipient  extends  or  passes  on 
Federal  financial  assistance.  A 
subrecipient  is  generally  regarded  as  a 
recipient  of  Federal  financial  assistance 
and  has  all  the  duties  of  a  recipient  in 
this  regulation. 

“United  States”  means  the  fifty  states, 
the  District  of  Columbia,  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa, 
Guam,  Wake  Island,  the  Canal  Zone,  the 
Trust  Territory  of  the  Pacific  Islands,  the 
Northern  Marianas,  and  the  territories 
and  possessions  of  the  United  States. 

Subpart  B— Standards  for  Determining 
Age  Discrimination 

Standards 

The  standards  HUD  uses  to  determine 
whether  an  age  distinction  or  a  factor 
other  than  age  that  may  have  a 
disproportionate  effect  on  persons  of 
different  ages  is  prohibited  are  set  out 
under  §  146.11  (a),  (b),  (c),  (d),  and  (e)  of 
this  regulation. 


§  146.1 1  Rules  against  age  discrimination. 

(a)  The  rules  stated  in  this  section  are 
limited  by  the  exceptions  contained  in 

(b)  and  (c)  of  this  section. 

(1)  General  rule.  No  person  in  the 
United  States  shall,  on  the  basis  of  age, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance. 

(2)  Specific  rules.  A  recipient  may  not. 
in  any  program  or  activity  receiving 
Federal  financial  assistance,  directly  or 
through  contractual,  licensing,  or  other 
arrangements  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect,  on  the  basis  of  age  of: 

(i)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under, 
a  program  or  activity  receiving  Federal 
financial  assistance:  or 

(ii)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(3)  The  specific  forms  of  age 
discrimination  listed  in  paragraph  (b)  of 
this  section  do  not  necessarily  constitute 
a  complete  list. 

(b)  Exceptions  to  the  rules  against  age 
discrimination.  Normal  operation  or 
statutory  objective  of  any  program  or 
activity.  A  recipient  is  permitted  to  take 
an  action,  otherwise  prohibited  by 
section  11(a),  if  the  action  reasonably 
takes  into  account  age  as  a  factor 
necessary  to  the  normal  operation  or  the 
achievement  of  any  statutory  objective 
of  a  program  or  activity.  An  action 
reasonably  takes  into  account  age  as  a 
factor  necessary  to  the  normal  operation 
or  the  achievement  of  any  statutory 
objective  of  a  program  or  activity,  if: 

(1)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics: 

(2)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity; 

(3)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age:  and 

(4)  The  other  characteristic(s)  are. 
impractical  to  measure  directly  on  an 
individual  basis. 

(c)  Exceptions  to  the  rules  against  age 
discrimination.  Reasonable  factors 
other  than  age.  A  recipient  is  permitted 
to  take  an  action  otherwise  prohibited 
by  section  11(a)  which  is  based  on  a 
factor  other  than  age,  even  though  that 
action  may  have  a  disproportionate 
effect  on  persons  of  different  ages.  An 
action  may  be  based  on  a  factor  other 


than  age  only  if  the  factor  bears  a  direct 
and  substantial  relationship  to  the 
normal  operation  of  the  program  or 
activity  or  the  achievement  of  a 
statutory  objective. 

(d)  Burden  of  Proof.  The  burden  of 
proving  that  an  age  distinction  or  other 
action  falls  within  the  exceptions 
outlined  in  section  11(b)  and  11(c)  is  on 
the  recipient  of  Federal  financial 
assistance. 

(e)  Remedial  and  affirmative  action 
by  recipients.  Where  a  recipient  is  found 
to  have  discriminated  on  the  basis  of 
age,  the  recipient  shall  take  any 
remedial  action  which  the  agency  may 
require  to  overcome  the  effects  of 
discrimination.  If  another  recipient 
exercises  control  over  the  recipient  that 
has  discriminated,  both  recipients  may 
be  required  to  take  remedial  action. 

Subpart  C— Duties  of  HUD  Recipients 

§  146.21  General  responsibilities. 

Each  recipient  has  primary 
responsibility  to  ensure  that  its 
programs  and  activities  are  in 
compliance  with  the  Act,  the 
governmentwide  regulation  and  this 
regulation. 

§  146.22  Notice  to  subrecipients. 

Where  a  recipient  passes  on  Federal 
financial  assistance  from  HUD  to 
subrecipients,  the  .recipient  shall  provide 
the  subrecipient  with  written  notice  of 
its  obligations  under  this  regulation. 

§  146.23  Self  evaluation. 

[The  Office  of  Management  and 
Budget  (OMB)  because  of  a  perceived 
projected  paperwork  burden,  refused  to 
approve  the  self-evaluation  pursuant  to 
its  authority  under  the  Federal  Reports 
Act.  Since  the  issue  remains  unresolved, 
it  is  believed  to  be  more  beneficial  to 
publish  HUD's  regulation  without  the 
self-evaluation  provision.  When  the 
final  regulation  is  issued  it  will  contain 
whatever  will  be  required  on  this 
aspect.) 

§  146.24  Information  requirements. 

Each  recipient  shall: 

(a)  Make  available  to  HUD  upon 
request  information  necessary  to 
determine  whether  the  recipient  i9 
complying  with  this  regulation. 

(b)  Permit  reasonable  access  by  HUD 
to  the  books,  records,  accounts,  and 
other  recipient  facilities  and  sources  of 
information  to  the  extent  necessary  to 
determine  whether  the  recipient  is  in 
compliance  with  this  regulation. 
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Subpart  D — Investigation,  Conciliation, 
and  Enforcement  Procedures 

§  146.31  Compliance  reviews. 

(a)  HUD  may  conduct  pre-award 
application  reviews  to  determine 
whether  programs  or  activities  proposed 
by  the  applicant  for  HUD  assistance  are 
consistent  with  the  age  distinctions  set 
forth  at  146.11(b)  of  this  part. 

(b)  If  a  pre-award  application  review 
indicates  that  the  proposed  programs  or 
activities  are  not  consistent  with  the  age 
distinctions  set  forth  at  146.11(b)  of  this 
part,  the  appliction  will  be  returned  to 
the  applicant  for  additional  information 
or  clarification  or  for  correction 
consistent  with  this  regulation. 

(c)  HUD  may  conduct  compliance 
reviews  of  recipients  that  will  enable  it 
to  investigate  and  correct  violations  of 
this  regulation.  HUD  may  conduct  these 
reviews  even  in  the  absence  of  a 
complaint  against  a  recipient.  The 
review  may  be  as  comprehensive  as 
necessary  to  determine  whether  a 
violation  of  this  regulation  has  occurred. 

(d)  If  a  compliance  review  indicates  a 
violation  of  this  regulation,  HUD  will 
attempt  to  achieve  voluntary 
compliance  with  the  Act.  If  voluntary 
compliance  cannot  be  achieved,  HUD 
will  arrange  for  enforcement  as 
described  in  §  146.35. 

§  146.32  Complaint 

(a)  Any  person,  individually  or  as  a 
member  of  a  class,  or  on  behalf  of 
others,  may  file  a  complaint  with  HUD 
alleging  discrimination  prohibited  by 
this  regulation  based  on  an  action 
occurring  on  or  after  July  1, 1979.  A 
complainant  shall  Tile  a  complaint 
within  180  days  from  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  act  of  discrimination.  However, 
for  good  cause  shown,  HUD  may  extend 
this  time  limit. 

(b)  HUD  will  attempt  to  facilitate  the 
filing  of  complaints  whenever  possible, 
including  taking  the  following  measures: 

(1)  Accepting  as  a  sufficient  complaint 
any  written  statement  which  identifies 
the  parties  involved,  describes  generally 
the  action  or  practice  complained  of, 
and  is  signed  by  the  complainant. 

(2)  Freely  permitting  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  sufficient 
complaint. 

(3)  Widely  disseminating  information 
regarding  the  obligations  of  recipients 
under  the  Act  and  this  regulation. 

(4)  Notifying  the  complainant  and  the 
recipient  of  their  rights  under  the 
complaint  process,  including  the  right  to 
have  a  representative  at  all  stages  of  the 
complaint  process. 


(5)  Notifying  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  HUD  for 
information  and  assistance  regarding 
the  complaint  resolution  process. 

(c)  HUD  will  return  to  the  complainant 
any  complaint  outside  the  jurisdiction  of 
this  regulation,  and  will  slate  the 
reason(s)  why  it  is  outside  the 
jurisdiction  of  this  regulation. 

§  146.33  Mediation. 

(a)  Referral  of  complaints  for 
mediation.  HUD  will  refer  to  a 
mediation  agency  designated  by  the 
Secretary  of  the  former  Department  of 
Health,  Education  and  Welfare,  all 
complaints  that: 

(1)  Fall  within  the  jurisdiction  of  this 
regulation;  and 

(2)  Contain  all  information  necessary 
for  further  processing. 

(b)  Both  the  complainant  and  the 
recipient  shall  participate  in  the 
mediation  process  to  the  extent 
necessary  to  reach  an  agreement  or 
make  an  informal  judgment  that  an 
agreement  is  not  possible.  There  must 
be  at  least  one  meeting  with  the 
mediator  before  HUD  will  accept  a 
judgment  that  an  agreement  is  not 
possible.  However,  the  recipient  and  the 
complainant  need  not  meet  the  mediator 
at  the  same  time. 

(c)  If  the  complainant  and  the 
recipient  reach  an  agreement,  the 
mediator  shall  prepare  a  written 
statement  of  the  agreement  and  have  the 
complainant  anc(  recipient  sign  it.  The 
mediator  shall  send  a  copy  of  the 
agreement  to  HUD.  HUD  shall  take  no 
further  action  on  the  complaint  unless 
the  complainant  or  the  recipient  fails  to 
comply  with  the  agreement. 

(d)  The  mediator  shall  protect  the 
confidentiality  of  all  information 
obtained  in  the  course  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  in  the  course  of 
the  mediation  process  without  prior 
approval  of  the  head  of  the  mediation 
agency. 

(e)  HUD  will  use  the  mediation 
process  for  a  maximum  of  60  days  after 
receiving  a  complaint.  Mediation  ends  if: 

(1)  60  days  elapse  from  the  time  HUD 
receives  the  complaint;  or 

(2)  Prior  to  the  end  of  the  60  day 
period,  an  agreement  is  reached;  or 

(3)  Prior  to  the  end  of  that  60  day 
period,  the  mediator  determines  that  an 
agreement  cannot  be  reached. 

(f)  The  mediator  shall  return 
unresolved  complaints  to  HUD  for 
investigation. 


§  146.34  Investigation. 

(a)  Following  mediation.  (1)  HUD  will 
investigate  complaints  that  are 
unresolved  after  mediation  or  are 
reopened  because  of  an  alleged 
violation  of  a  mediation  agreement. 

(2)  In  the  investigation  of  complaints 
under  this  Part,  HUD  will  establish  facts 
through  such  methods  as  discussion 
with  the  complainant  and  recipient  and 
the  review  of  documents  in  the 
possession  of  either  party.  HUD  may 
also  seek  the  assistance  of  any 
applicable  State  agency.  Where 
possible,  HUD  will  conciliate  the 
complaint  on  terms  that  are  mutually 
agreeable  to  the  parties. 

(3)  HUD  will  put  any  agreement  in 
writing  and  have  it  signed  by  the  parties 
and  an  authorized  official  at  HUD. 

(4)  The  conciliation  agreement  shall 
not  affect  the  operation  of  any  other 
enforcement  effort  of  HUD,  including 
compliance  reviews  and  investigation  of 
other  complaints  which  may  involve  the 
recipient. 

(5)  The  conciliation  agreement 
reached  pursuant  to  §  146.34  (a)(2)  is  not 
a  finding  of  discrimination  against  a 
recipient. 

(b)  Following  Conciliation.  If  HUD 
cannot  resolve  the  complaint  through 
conciliation  it  will  make  a  formal 
determination  of  apparent 
noncompliance.  HUD  will  inform  the 
recipient  and  complainant  in  writing 
that  the  matter  cannot  be  resolved 
through  conciliation.  If  HUD  cannot 
conciliate  the  matter  it  will  begin 
enforcement  as  described  in  §  146.35. 

§  146.35  Compliance  procedures. 

(a)  HUD  may  enforce  the  Act  and  this 
regulation  through: 

(1)  Termination  of  a  recipient’s 
Federal  financial  assistance  from  HUD 
under  the  program  or  activity  involved 
where  the  recipient  has  violated  the  Act 
and  this  regulation.  The  determination 
of  the  recipient’s  violation  may  be  made 
only  after  a  recipient  has  had  an 
opportunity  for  a  hearing  on  the  record 
before  an  Administrative  Law  Judge. 
Therefore,  cases  which  are  settled  in 
mediation,  or  prior  to  a  hearing,  will  not 
involve  termination  of  a  recipient’s 
Federal  financial  assistance  from  HUD. 

(2)  Any  other  means  authorized  by 
law  including  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligations 
of  the  recipient  created  by  the  Act  or 
this  regulation. 

(ii)  Use  of  any  requirement  of  or 
referral  to  any  Federal,  State  or  local 
government  agency  that  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  this  regulation. 
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(b)  HUD  will  limit  any  termination 
under  §  146.35  to  the  particular  recipient 
and  particular  program  or  activity  HUD 
finds  in  violation  of  this  regulation.  HUD 
will  not  base  any  part  of  a  termination 
on  a  finding  with  respect  to  any  program 
or  activity  of  the  recipient  which  does 
not  receive  Federal  financial  assistance 
from  HUD. 

(c)  HUD  will  take  no  action  under 
paragraph  (a)  of  this  section  until: 

(1)  The  Secretary  has  advised  the 
recipient  of  its  failure  to  comply  with  the 
Act  and  this  regulation  and  has 
determined  that  voluntary  compliance 
cannot  be  obtained. 

(2)  Thirty  days  have  elapsed  after  the 
Secretary  has  submitted  a  written  report 
of  the  circumstances  and  grounds  of  the 
action  to  the  committees  of  the  Congress 
having  legislative  jurisdiction  over  the 
Federal  program  or  activity  involved.  A 
report  shall  be  filed  whenever  any 
action  is  taken  under  paragraph  (a)  of 
this  section. 

(d)  The  Secretary  also  may  defer 
processing  applications  for  new  Federal 
financial  assistance  from  HUD  to  a 
recipient  when  a  hearing  under  §  146.35 
is  initiated. 

(1)  New  financial  assistance  from 
HUD  includes  all  assistance  for  which 
HUD  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities,  during 
the  deferral  period.  New  financial 
assistance  from  HUD  does  not  include 
increases  in  funding  as  a  result  of 
changed  computation  of  formula  awards 
or  assistance  approved  prior  to  the 
beginning  of  a  hearing  under  §  146.35 

(2)  HUD  will  not  impose  a  deferral 
until  the  recipient  has  received  a  notice 
of  an  opportunity  for  a  hearing  under 

§  146.35.  HUD  will  not  continue  a 
deferral  for  more  than  60  days  unless  a 
hearing  has  begun  within  that  time  or 
the  time  for  beginning  the  hearing  has 
been  extended  by  mutual  consent  of  the 
recipient  and  the  Secretary.  HUD  will 
not  continue  a  deferral  for  more  than  30 
days  after  the  close  of  the  hearing, 
unless  it  results  in  an  initial  finding  of 
noncompliance  against  the  recipient. 

§  146.36  Prohibition  against  intimidation 
or  retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right 
protected  by  this  regulation;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing,  or  other  part  of 
HUD’s  investigation,  conciliation,  and 
enforcement  process. 


§  146.37  Hearings,  decisions,  post* 
termination  proceedings. 

Certain  HUD  procedural  provisions 
applicable  to  Title  VI  of  the  Civil  Rights 
Act  of  1964  apply  to  HUD  enforcement 
of  this  regulation.  They  are  24  CFR  1.9 
through  1.12  and  24  CFR  2.1  through  2.13 
(See  Appendix  E). 

§  146.38  Exhaustion  of  administrative 
remedies  v 

(a)  A  complainant  may  file  a  civil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  exhausted 
if: 

(1)  180  days  have  elapsed  since  the 
complainant  Hied  the  complaint  and 
HUD  has  made  no  finding  with  regard  to 
the  complaint;  or 

(2)  HUD  issues  any  finding  in  favor  of 
the  recipient. 

(b)  If  HUD  fails  to  make  a  finding 
within  180  days  or  issues  a  finding  in 
favor  of  the  recipient,  HUD  will: 

(1)  Promptly  advise  the  complainant 
of  this  fact;  and 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injunctive  relief,  and 

(3)  Inform  the  complainant: 

(i)  That  the  complainant  may  bring  a 
civil  action  only  in  a  United  States 
district  court  for  the  district  in  which  the 
recipient  is  located  or  transacts 
business; 

(ii)  That  a  complainant  prevailing  in  a 
civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney’s  fees,  but  that  the 
complainant  must  demand  these  costs  in 
the  complaint: 

(iii)  That  before  commencing  the 
action  the  complainant  shall  give  30 
days  notice  by  registered  mail  to  the 
Secretary,  the  Attorney  General  of  the 
United  States,  and  the  recipient; 

(iv)  That  the  notice  must  state:  the 
alleged  violation  of  the  Act;  the  relief 
requested,  the  court  in  which  the 
complainant  is  bringing  the  action;  and. 
whether  or  not  attorney’s  fees  are 
demanded  in  the  event  the  complainant 
prevails;  and 

(v)  That  the  complainant  may  not 
bring  an  action  if  the  same  alleged 
violation  of  the  Act  by  the  same 
recipient  is  the  subject  of  a  pending 
action  in  any  court  of  the  United  States. 

§  146.39  Remedial  and  affirmative  action 
by  recipients. 

(a)  Where  the  Secretary  finds  that  a 
recipient  has  discriminated  on  the  basis 
of  age,  the  recipient  shall  take  any 
remedial  action  that  the  Secretary  may 
require  to  overcome  the  effects  of  the 
discrimination.  If  another  recipient 
exercises  control  over  the  recipient  that 
has  discriminated,  the  Secretary  may 


require  both  recipients  to  take  remidial 
action. 

(b)  Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient  may  take 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient’s 
program  or  activity  on  the  basis  of  age. 

§  146.40  Alternate  funds  disbursal 
procedure. 

(a)  When  HUD  withholds  funds  from 
a  recipient  under  this  regulation,  the 
Secretary  may  disburse  the  withheld 
funds  directly  to  an  alternate  recipient: 
any  public  or  non-profit  private 
organization  or  agency,  or  State  or 
political  subdivision  of  the  State. 

(b)  The  Secretary  will  require  any 
alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  this 
regulation;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
program  or  activity. 

Appendix  A 

The  following  sections  from  the 
govemmentwide  regulations  are 
repeated  for  the  convenience  of 
commenters. 

Coverage  and  Definitions 
Section  90.3  What  programs  and 
activities  does  the  Age 
Discrimination  Act  of  1975  cover? 

(a)  The  Age  Discrimination  Act  of 
1975  applies  to  any  program  or  activity 
receiving  Federal  financial  assistance, 
including  programs  or  activities 
receiving  funds  under  the  State  and 
Local  Fiscal  Assistance  Act  of  1972.  [31 
U.S.C.  1221  et  seq.] 

(b)  The  Age  Discrimination  Act  of 
1975  does  not  apply  to: 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body 
which: 

(1)  Provides  any  benefits  or  assistance 
to  persons  based  on  age;  or 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms. 

(2)  Any  employment  practice  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprenticeship  training  program, 
except  for  any  program  or  activity 
receiving  Federal  financial  assistance 
for  public  service  employment  under  the 
Comprehensive  Employment  and 
Training  Act  of  1974  (CETA).  (29  U.S.C. 
801  et  seq.). 

Section  90.4  How  are  the  terms  in 
these  regulations  defined? 

As  used  in  these  regulations,  the  term: 

“Act"  means  the  Age  Discrimination 
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Act  of  1975,  as  amended,  (Public  Law 
95-478). 

“Action”  means  any  act,  activity, 
policy,  rule,  standard,  or  method  of 
administration;  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

“Age”  means  how  old  a  person  is,  or 
the  number  of  elapsed  years  from  the 
date  of  a  person’s  birth. 

“Age  distinction”  means  any  action 
using  age  or  an  age-related  term. 

“Age-related  term"  means  a  word  or 
words  which  necessarily  imply  a 
particular  age  or  range  of  ages  (for 
example,  “children,”  “adult,”  "older 
persons,”  but  not  “student”). 

"Agency”  means  a  Federal 
department  or  agency  that  is 
empowered  to  extend  financial 
assistance. 

"Federal  financial  assistance"  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  which  the  agency 
provides  or  otherwide  makes  available 
assistance  in  the  form  of: 

(a)  Funds; 

(b)  Services  of  Federal  personnel;  or 

(cj  Real  and  personal  property  or  any 

interest  in  or  use  of  property,  including: 

(1)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration;  and 

(2)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government. 

“Recipient”  means  any  State  or  its 
political  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended, 
directly  or  through  another  recipient. 
Recipient  includes  any  successor, 
assignee,  or  transferee,  but  excludes  the 
ultimate  beneficiary  of  the  assistance. 

“Secretary”  means  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development. 

“United  States"  means  the  fifty  States, 
the  District  of  Columbia,  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa, 
Guam,  Wake  Island,  the  Canal  Zone,  the 
Trust  Territory  of  the  Pacific  Islands,  the 
Northern  Marianas,  and  the  territories 
and  possessions  of  the  United  States. 
Standards  for  Determining  Age 
Discrimination 

Section  90.12  Rules  against  age 
discrimination. 

The  rules  stated  in  this  section  are 
limited  by  the  exceptions  contained  in 


sections  90.14,  and  90.15  of  these 
regulations. 

(a)  General  rule: 

No  person  in  the  United  States  shall, 
on  the  basis  of  age,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under,  any  program  or  activity  receiving 
Federal  financial  assistance. 

(b)  Specific  rules: 

A  recipient  may  not,  in  any  program 
or  activity  receiving  Federal  financial 
assistance,  directly  or  through 
contractual,  licensing,  or  other 
arrangements  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect,  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under, 
a  program  or  activity  receiving  Federal 
financial  assistance;  or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(c)  The  specific  forms  of  age 
discrimination  listed  in  paragraph  (b)  of 
this  section  do  not  necessarily  constitute 
a  complete  list. 

Section  90.13  Definitions  of  "normal 
operation" and  "statutory  objective". 

For  purposes  of  sections  90.14  and 
90.15,  the  terms  “normal  operation”  and 
“statutory  objective”  shall  have  the 
following  meaning: 

(a)  "Normal  operation”  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(b)  “Statutory  objective”  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute, 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 

Section  90.14  Exceptions  to  the  rules 

against  age  discrimination.  Normal 
operation  or  statutory  objective  of 
any  program  or  activity. 

A  recipient  is  permitted  to  take  an 
action,  otherwise  prohibited  by  section 
90.12,  if  the  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity.  An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity,  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics; 

(b)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 


activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity; 

(c)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(d)  The  other  characteristic(s)  are 
impractical  to  measure  directly  on  an 
individual  basis. 

Section  90.15  Exceptions  to  the  rules 
against  age  discrimination. 
Reasonable  factors  other  than  age. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  Section 
90.12  which  is  based  on  a  factor  other 
than  age,  even  though  that  action  may 
have  a  disproportionate  effect  on 
persons  of  different  ages.  An  action  may 
be  based  on  a  factor  other  than  age  only 
if  the  factor  bears  a  direct  and 
substantial  relationship  to  the  normal 
operation  of  the  program  or  activity  or 
to  the  achievement  of  a  statutory 
objective. 

Remedial  and  Affirmative  Action 
Burden  of  Proof 

Section  90.16  Burden  of  Proof. 

The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  within 
the  exceptions  outlined  in  Sections  90.14 
and  90.15  is  on  the  recipient  of  Federal 
financial  assistant. 

Section  90.49  Remedial  and 

affirmative  action  by  recipients. 

(a)  Where  a  recipient  is  found  to  have 
discriminated  on  the  basis  of  age,  the 
recipient  shall  take  any  remedial  action 
which  the  agency  may  require  to 
overcome  the  effects  of  the 
discrimination.  If  another  recipient 
exercises  control  over  the  receipient 
that  has  discriminated,  both  recipients 
may  be  required  to  take  remedial  action. 

Appendix  B — HUD  Activities 

For  the  information  of  recipients  and 
other  reviewers,  the  folowing  is  a 
summary  of  activities  that  the 
governmentwide  regulation  requires  of 
HUD.  The  citation  in  brackets  is  to  the 
section  of  the  governmentwide 
regulation  which  HUD  is  summarizing. 

(1)  Review  age  distinctions  HUD 
imposes  on  its  recipients  to  determine 
whether  they  are  permissible  under  the 
Act.  HUD  will  publish  the  results  of  that 
review  for  public  comment  12  months 
after  HUD  publishes  its  final  regulation 
(Section  90.32). 

(2)  Cooperate  with  other  Federal 
agencies  which  provide  Federal 
financial  assistance  to  the  same 
recipient  or  class  of  recipients  for  all 
compliance  and  enforcement  purposes 
(Section  90.33). 

(3)  Submit  annual  reports  to  HEW 
describing  HUD’s  efforts  to  carry  out  the 
Act  (Section  90.34). 
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(4)  Attempt  to  ensure  that  HUD 
recipients  comply  voluntarily  with  the 
Act  (Section  90.42). 

(5)  Provide  notice  of  objectives  under 
the  Act,  and  technical  assistance  to 
HUD  recipients  and  make  available 
educational  materials  (Section  90.43). 

(6)  Review  the  effectiveness  of  this 
regulation  30  months  after  it  becomes 
effective  (Section  90.62). 

Appendix  C — Federal  Financial  Assistance  of 
the  Department  of  Housing  and  Urban 
Development  to  Which  This  Part  146  Applies 

1.  Advance  acquisition  of  Land.  Section 
704.  Housing  and  Urban  Development  Act  of 
1965.  42  U.S.C.  3104. 

2.  Advice  and  Assistance  with  respect  to 
Housing  for  Low  and  Moderate  Income 
Families.  Section  106,  Housing  and  Urban 
Development  Act  of  1968,  as  amended  by 
Section  903(a)  Housing  and  Urban 
Development  Act  of  1970, 12  U.S.C.  1701x. 

3.  Alaska  Housing  Assistance.  Section 
1004.  Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966.  42  U.S.C.  3371. 

4.  College  Housing  Program.  Title  IV, 
Housing  Act  of  1950, 12  U.S.C.  1749. 

5.  Community  Deposition  Program.  Atomic 
F.nergy  Community  Act  of  1955,  Sections  Il¬ 
ls,  21,'  31-36,  41-43.  51-57,  61-66, 101-103, 
111-119,  42  U.S.C.  2301;  E.0. 11105,  28  F.R. 
3909. 

6.  Comprehensive  Planning  Assistance  and 
Comprehensive  Planning  Research  and 
Demonstration  Programs.  Section  701, 
Housing  Act  of  1954,  40  U.S.C.  461. 

7.  Counselling  Services  to  Mortgagors  and 
Prospective  Mortgagors.  Section  237(e), 
National  Housing  Act.  12  U.S.C.  1715z-2. 

8.  Federal-State  Training,  and  City 
Planning  and  Urban  Studies  Fellowship 
Programs,  Title  VIII,  Housing  Act  of  1964,  30 
U.S.C.  801-807. 

9.  Grants  for  Housing  Management 
Training.  Section  803,  Housing  Act  of  1964.  83 
Stat.  393  (1969).  84  Stat.  1809  (1970),  20  U.S.C. 
803. 

10.  Home  Ownership  for  Lower  Income  «• 
Families.  Section  235,  National  Housing  Act 
12  U.S.C.  1715z. 

11.  Housing  for  Elderly  or  Handicapped. 
Section  202,  Housing  Act  of  1959, 12  U.S.C. 
1701q. 

12.  Loan  and  Grant  Assistance  for  Planning 
Housing  Projects  in  Appalachia.  Section  207, 
Appalachian  Regional  Development  Act  of 
1965,  as  amended,  81  Stat.  257,  40  U.S.C.  App. 
207. 

13.  Low-Income  Housing  Demonstration 
Grant  Program.  Section  207,  Housing  Act  of 
1961.  42  U.S.C.  1436. 

14.  Low-Rent  Public  Housing  Program 
(including  housing  in  private 
accommodations).  United  States  Housing  Act 
of  1937,  42  U.S.C.  1401. 

15.  Model  Cities  Program.  Title  I, 
Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966,  42  U.S.C.  3301. 

16.  Neighborhood  Facilities  Grants.  Section 
703  Housing  and  Urban  Development  Act  of 
1965.  42  U.S.C.  3103. 

17.  New  Communities.  Title  IV,  Housing 
and  Urban  Development  Act  of  1968,  42 
U.S.C.  3901. 


18.  Loans  and  Grants  for  New  Community 
Development  Programs.  Sections  701  to  729, 
Housing  and  Urban  Development  Act  of  1970, 
42  U.S.C.  4511. 

19.  New  Technologies  in  the  Development 
of  Housing  for  Lower  Income  Families. 

Section  108.  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701z. 

20.  Open-Space  Land  Programs.  Title  VII, 
Housing  Act  of  1961,  42  U.S.C.  1500.  Note. 

21.  Public  Facilities  Liquidating  Programs. 
See.  generally.  Title  li  of  Independent  Offices 
Appropriation  Act  of  1955,  Public  Law  83-428, 
12  U.S.C.  1701  g-5. 

22.  Public  Facility  Loan  Program.  Title  II, 
Housing  Amendments  of  1955,  42  U.S.C.  1491- 
1497  except  1942(a)(2)  Assistance  for  Mass 
Transportation  Facilities  and  Equipment 
(transferred  to  Secretary  of  Transportation  by 
Reorganization  Plan  No.  2  of  1968,  33  F.R. 
6965). 

23.  Public  Works  Acceleration  Act 
Program.  Public  Works  Acceleration  Act,  42 
U.S.C.  2641. 

24.  Public  Works  Planning  Advances. 
Section  702,  Housing  Act  of  1954,  40  U.S.C. 
462. 

25.  Rehabilitation  Loan  Program,  Section 
312,  Housing  Act  of  1964.  42  U.S.C.  1452b. 

26.  Rent  Supplement  Program.  Section  101, 
Housing  and  Urban  Development  Act  of  1965, 
12  U.S.C.  1701s. 

27.  Rental  and  Cooperative  Housing  for 
Lower  Income  Families.  Section  236,  National 
Housing  Act.  12  U.S.C.  1715z-l. 

28.  Research  and  Technology.  Title  V, 
Housing  and  Urban  Development  Act  of  1970, 
U.S.C.  1701Z-1-170  z— 4. 

29.  Sale  of  Surplus  Federal  Land  for 
Housing.  Section  414,  Housing  and  Urban 
Development  Act  of  1969,  40  U.S.C.  484b. 

30.  Special  Assistance  Functions.  Section 
305,  National  Housing  Act,  12  U.S.C.  1720, 
including  purchase  of  below  market  interest 
rate  mortgages  insured  by  FHA  under  Section 
221(d)(3).  National  Housing  Act,  12  U.S.C. 
1715/(d){3). 

31.  Technical  Assistance  to  Contractors  or 
Subcontractors.  Section  911(b),  Housing  and 
Urban  Development  Act  of  1970, 15  U.S.C. 
694(a).  Note. 

32.  Urban  Information  and  Technical 
Assistance  Services.  Title  IX.  Demonstration 
Cities  and  Metropolitan  Development  Act  of 
1966,  42  U.S.C.  3351  3356. 

33.  Urban  Mass  Transportation  Programs 
(Research.  Development  and  Demonstration 
Projects;  Grants  for  Technical  Studies;  Grants 
for  Research  and  Training).  Sections  6(a),  9 
and  11  of  the  “Urban  Mass  Transportation 
Act  of  1964,  as  amended”;  Reorganization 
Plan  No.  2  of  1968,  33  F.R.  6965;  49  U.S.C. 
1605(a).  1607(a),  1609(c). 

34.  Urban  Renewal  Demonstration  Grant 
Program.  Section-314,  Housing  Act  of  1954,  42 
U.S.C.  1452a. 

35.  Urban  Renewal  Program  (Urban 
Renewal  Projects  and  Neighborhood 
Development  Programs,  Code  Enforcement 
Programs,  Demolition  Programs, 
Rehabilitation  Grants.  Interim  Assistance 
Grants,  and  Community  Renewal  Programs). 
Title  I,  Housing  Act  of  1949,  42  U.S.C.  1450. 

36.  Urban  Research  and  Technology.  Title 
III,  Housing  Act  of  1948, 12  U.S.C.  1701a, 
1701f;  Section  602.  Housing  Act  of  1956. 12 


U.S.C.  1701d-3;  and  Sections  1010  and  1011, 
Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966,  42  U.S.C.  3372  and 
3373. 

37.  Water  and  Sewer  Facilities  Grants. 
Section  702,  Housing  and  Urban  Development 
Act  of  1965.  42  U.S.C.  3102. 

38.  Neighborhood  Self-Help  Development 
Act  of  1978,  42  U.S.C.  81-23. 

39.  Community  Development  Block  Grant 
Program.  Title  I  of  the  Housing  and 
Community  Development  Act  of  1964,  as 
amended;  42  U.S.C.  5301. 

Appendix  D — Application  of  Standards 
For  Determining  Age  Discrimination 

Subpart  B  of  the  proposed  regulation 
cites  the  standards  for  determining  what 
is  age  discrimination  from  the 
governmentwide  regulation  (which  is  set 
out  in  Appendix  A).  The  application  of 
these  standards  is  critical  to  effective 
enforcement  of  the  Age  Discrimination 
Act.  Set  out  below  is  the  text  of  each 
standard,  and  a  discussion  of  certain 
important  points  about  the  standards. 

A.  Rules  Against  Age  Discrimination 
Text  of  the  govemmentwide  regulations: 
General  rule: 

No  person  in  the  United  States  shall, 
on  the  basis  of  age,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under,  any  program  or  activity  receiving 
Federal  financial  assistance. 

Specific  rules: 

A  recipient  may  not,  in  any  program 
or  activity  receiving  Federal  financial 
assistance,  directly  or  through 
contractual,  licensing,  or  other 
arrangements  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect,  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under, 
a  program  or  activity  receiving  Federal 
financial  assistance,  or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

Discussion: 

The  prohibition  against  age 
discrimination  does  not  include  an 
absolute  prohibition  against  separate  or 
different  treatment  on  the  basis  of  age. 

As  a  general  rule,  separate  or  different 
treatment  which  denies  or  limits 
services  from,  or  participation  in,  a 
program  receiving  Federal  financial 
assistance  would  be  prohibited  by  this 
regulation.  On  the  other  hand,  this 
regulation  does  not  automatically 
invalidate  the  provision  of  services 
through  separate  or  different  treatment 
on  the  basis  of  age.  Separate  or  different 
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treatment  necessary  to  normal  operation 
or  to  the  achievement  of  a  statutory 
objective  would  qualify  for  an  exception 
under  this  regulation.  44  F.R.  33772. 

B.  Age  Distinctions  “Established  Under 
Authority  of  Any  Law" 

Text  of  the  governmentwide  regulation: 

The  Age  Discrimination  Act  of  1975 
does  not  apply  to: 

(1)  The  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body 
which: 

(i)  Provides  any  benefits  or  assistance 
to  persons  based  on  age; 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms. 

Discussion: 

The  Age  Discrimination  Act  covers  all 
programs  and  activities  that  receive 
assistance  from  HUD.  However,  it  does 
not  apply  to  age  distinctions 
"established  under  authority  of  any 
law"  that  provides  benefits  or 
establishes  criteria  for  participation  on 
the  basis  of  age  or  in  age-related  terms. 
The  governmentwide  regulation  has 
defined  the  term  “any  law"  to  mean  age 
distinctions  which  are  contained  in  a 
Federal  statute,  a  State  statute,  or  a 
local  statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative 
body.  This  provision  exempts  only  age 
distinctions  which  provide  benefits, 
establish  criteria  for  participation  or 
describe  intended  beneficiaries.  This 
provision  does  not  provide  an  automatic 
exemption  to  age  distinctions  that  are 
contained  in  regulations  or  in 
ordinances  enacted  by  bodies  which  are 
not  elected  or  are  special  purpose  even 
though  elected,  such  as  Commissioners 
or  members  of  Housing  Authority 
Boards.  The  final  HUD  regulation  will 
contain  an  appendix  listing  the  age 
distinctions  that  are  found  in  Federal 
statutes  administered  by  HUD  in 
Appendix  C. 

C.  Age  Distinctions  that  are  Necessary 
to  Normal  Operation  or  to  the 
Achievement  of  a  Statutory 
Objective. 

Text  of  the  general,  governmentwide 
regulation: 

Definitions  of  “normal  operation  "  & 
"statutory  objectives. " 

*  *  *  The  terms  “normal  operation” 
and  "statutory  objective”  shall  have  the 
following  meanings: 

(a)  "Normal  operation”  means  the 
operation  of  a  program  or  activity 


without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(b)  “Statutory  objective”  means  any 
purpose  of  a  program  or  activity  . 
expressly  stated  in  any  Federal  statute, 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 

Exceptions  to  the  rules  against  age 
discrimination.  Normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  if  the  action 
reasonably  takes  into  account  age  as  a 
factor  necessary  to  the  normal  operation 
of  the  achievement  of  any  statutory 
objective  or  a  progam  or  activity.  An 
action  reasonably  takes  into  account 
age  as  a  factor  necessary  to  the  normal 
operation  or  the  achievement  of  any 
statutory  objective  of  a  program  or 
activity,  if: 

(a)  Age  is  used  as  a  measure  of 
approximation  of  one  or  more  other 
characteristics;  and 

(b)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activitiy;  and 

(c)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(d)  The  other  characteristic^]  are 
impractical  to  measure  directly  on  an 
individual  basis. 

Discussion 

These  sections  of  the  governmentwide 
regulation  establish  a  four-part  test  for 
explicit  age  distinctions  which  are 
claimed  to  be  necessary  to  the  normal 
operation  of  a  program  or  activity,  or  to 
the  achievement  of  a  statutory  objective. 
HUD  will  use  the  HEW  four-part  test  to 
scrutinize  age  distinctions. 

If  the  age  distinction  in  question  fails 
any  part  of  the  four-part  test,  the 
recipient  of  Federal  funds  may  not 
continue  to  use  that  age  distinction. 

The  four-part  test  is  designed  to 
require  careful  scrutiny  of  age 
distinctions  in  programs  receiving 
Federal  financial  assistance.  The  four- 
part  test  is  designed  to  weed  out  age 
distinctions  that  are  neither  directly 
related  to  an  essential  characteristic  of  a 
program  nor  are  based  on  explicitly 
stated  objectives  of  a  law.  It  is  not 
intended  to  serve  as  a  basis  for 
permitting  continued  use  of  age 
distinctions  for  the  sake  of 
administrative  convenience,  if  this 
results  in  denial  or  limitation  of  services 
on  the  basis  of  age. 


HUD  encourages  its  recipients  to 
apply  every  age  distinction  flexibly,  that 
is,  to  permit  a  person,  upon  a  proper 
showing  of  the  necessary  characteristic, 
to  participate  in  the  activity  or  program 
even  though  he  or  she  would  otherwise 
be  barred  by  the  age  distinction.  Other 
things  being  equal,  an  age  distinction  is 
more  likely  to  qualify  under  any  of  the 
statutory  exceptions  if  it  does  not 
automatically  bar  all  those  who  do  not 
meet  the  age  requirements. 

D.  The  Use  of  Factors  Other  Than  Age 

Text  of  the  general,  governmentwide 
regulation: 

“A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  .  .  .  which 
is  based  on  a  factor  other  than  age,  even 
though  that  action  may  have  a 
disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based 
on  a  factor  other  than  age  only  if  the 
factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective." 

Discussion 

The  Age  Discrimination  Act  permits  a 
recipient  of  Federal  funds  to  take  an 
action  otherwise  prohibited  by  the  act.  if 
the  action  is  based  on  "reasonable 
factors  other  than  age,"  even  though  that 
action  may  have  a  more  severe  effect  on 
one  age  group  than  on  another.  To 
justify  rules  or  operating  procedures 
which  disadvantage  any  age  group  when 
age  is  not  explicitly  mentioned,  HUD 
recipients  must  demonstrate  that  these 
procedures  have  a  "direct  and 
substantial”  relationship  to  specific 
program  objectives. 

E.  The  Use  of  Special  Benefits  for 

Children  and  the  Elderly 

Text  of  the  governmentwide  regulation: 

"If  a  recipient  operating  a  program 
which  serves  the  elderly  or  children  in 
addition  to  persons  of  other  ages, 
provides  special  benefits  to  the  elderly 
or  to  children  the  provision  of  those 
benefits  shall  be  presumed  to  be 
voluntary  affirmative  action  provided 
that  it  does  not  have  the  effect  of 
excluding  otherwise  eligible  persons 
from  participation  in  the  program." 

Discussion: 

The  governmentwide  regulation 
permits  a  recipient  operating  a  program 
which  serves  the  elderly  or  children  in 
addition  to  persons  of  other  ages  to 
provide  special  benefits  for  children  or 
the  elderly  if,  by  doing  so,  the  recipient 
does  not  exclude  others  who  are  eligible 
from  participating  in  the  federally- 
assisted  program. 
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The  special  benefits  provision 
resulted  from  HEW’s  belief  that 
Congress  did  not  intend  to  disturb  the 
practices  of  recipients  which  provide 
special  benefits  to  children  or  the 
elderly  in  programs  that  are  also 
available  to  a  wider  age  range  of  the 
population.  These  special  benefits  often 
take  the  form  of  special  discounts,  or 
special  seating  arrangements. 

The  governmentwide  regulation 
leaves  to  the  recipient  the  definition  of 
who  qualifies  as  “children"  or  the 
“elderly"  for  purposes  of  receiving  a 
special  benefit.  However,  HUD  does  not 
intend  this  provision  to  be  used  to 
justify  a  program  which  provides 
services  only  to  children  or  to  the 
elderly. 

Appendix  E — Title  24 — Housing  and  Urban 
Development 

SUBTITLE  A— OFFICE  OF  THE 
SECRETARY.  DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 

PART  1—NONDISCRIMINA  TION  IN 
FEDERALL  Y  ASSISTED  PROGRAMS  OF 
THE  DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT— EFFECTUA  TION 
OF  TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT 
OF  1964 

§  1.9  Hearings 

(a)  Opportunity  for  hearing.  Whenever  an 
opportunity  for  a  hearing  is  required  by 

§  1.8(c),  reasonable  notice  shall.be  given  by 
registered  or  certified  mail,  return  receipt 
requested,  to  the  affected  applicant  or 
recipient.  This  notice  shall  advise  the 
applicant  or  recipient  of  the  action  proposed 
to  be  taken,  the  specific  provision  under 
which  the  proposed  action  against  it  is  to  be 
taken,  and  the  matters  of  fact  or  law  asserted 
as  the  basis  for  this  action,  and  either  (1)  fix  a 
date  not  less  than  20  days  after  the  date  of 
such  notice  within  which  the  applicant  or 
recipient  may  request  of  the  responsible 
Department  official  that  the  matter  be 
scheduled  for  hearing,  or  (2)  advise  the 
applicant  or  recipient  that  the  matter  in 
question  has  been  set  down  for  hearing  at  a 
stated  time  and  place.  The  time  and  place  so 
fixed  shall  be  reasonable  and  shall  be  subject 
to  change  for  cause.  The  complainant,  if  any, 
shall  be  advised  of  the  time  and  place  of  the 
hearing.  An  applicant  or  recipient  may  waive 
a  hearing  and  submit  written  information  and 
argument  for  the  record.  The  failure  of  an 
applicant  or  recipient  to  request  a  hearing 
under  this  paragraph  (a)  or  to  appear  at  a 
hearing  for  which  a  date  has  been  set  shall  be 
deemed  to  be  a  waiver  of  the  right  to  a 
hearing  under  section  602  of  the  Act  and 
§  1.8(c)  and  consent  to  the  making  of  a 
decision  on  the  basis  of  such  information  as 
is  available. 

(b)  Time  and  place  of  hearing.  Hearings 
shall  be  held  at  the  offices  of  the  Department 
in  Washington,  D.C.,  at  a  time  fixed  by  the 
responsible  Department  official  unless  he 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the  Department 
requires  that  another  place  be  selected. 
Hearings  shall  be  held  before  the  responsbile 


Department  official  or.  at  his  discretion, 
before  a  hearing  examiner  designated  in 
accordance  with  sections  3105  and  3344  of 
title  5,  United  States  Code. 

(c)  Right  to  counsel.  In  all  proceedings 
under  this  section,  the  applicant  or  recipient 
and  the  Department  shall  have  the  right  to  be 
represented  by  counsel. 

(d)  Procedures,  evidence,  and  record.  (1) 

The  hearing,  decision,  and  any  administrative 
review  thereof  shall  be  conducted  in 
conformity  with  5  U.S.C.  554-557  and  in 
accordance  with  the  Practice  and  Procedure 
for  Hearings  issues  by  the  Department  and 
published  in  Part  2  of  this  subtitle  relating  to 
the  conduct  of  the  hearing,  giving  of  notices 
subsequent  to  those  provided  for  in 
paragraph  (a)  of  this  section,  taking  of 
testimony,  exhibits,  arguments  and  briefs, 
requests  for  findings,  and  other  related 
matters.  Both  the  Department  and  the 
applicant  or  recipient  shall  be  entitled  to 
introduce  all  relevant  evidence  on  the  issues 
as  stated  in  the  notice  for  hearing  or  as 
determined  by  the  officer  conducting  the 
hearing  at  the  outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall  not 
apply  to  hearings  conducted  pursuant  to  this 
Part  1,  but  rules  or  principles  designed  to 
assure  production  of  the  most  credible 
evidence  available  and  to  subject  testimony 
to  test  by  cross-examination  shall  be  applied 
where  reasonably  necessary  by  the  officer 
conducting  the  hearing.  The  hearing  officer 
may  exclude  irrelevant,  immaterial,  or  unduly 
repetitious  evidence.  All  documents  and 
other  evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the 
Department  and  the  applicant  or  recipient, 
and  opportunity  shall  be  given  to  refute  facts 
and  arguments  advanced  on  either  side  of  the 
issues.  A  transcript  shall  be  made  of  the  oral 
evidence  except  to  the  extent  the  substance 
thereof  is  stipulated  for  the  record.  All 
decisions  shall  be  based  upon  the  hearing 
record  and  written  findings  shall  be  made. 

(e)  Consolidated  or  joint  hearings.  In  cases 
in  which  the  same  or  related  facts  are 
asserted  to  constitute  noncompliance  with 
this  Part  1  with  respect  to  two  or  more 
programs  or  activities  to  which  this  Part  1 
applies,  or  noncompliance  with  this  Part  1 
and  the  regulations  of  one  or  more  other 
Federal  departments  or  agencies  issued 
under  title  VI  of  the  Act.  the  Secretary  may, 
by  agreement  with  such  other  departments  or 
agencies,  where  applicable,  provide  for  the 
conduct  of  consolidated  or  joint  heartings, 
and  for  the  application  to  such  hearings  of 
rules  of  procedure  not  inconsistent  with  this 
Part  1.  Final  decisions  in  such  cases  insofar 
as  this  Part  1  is  concerned,  shall  be  made  in 
accordance  with  §  1.10. 

%  1.10  Decisions  and  Notices 

(a)  Decision  by  person  other  than  the 
responsible  Department  official.  If  the 
hearing  is  held  by  a  hearing  examiner,  such 
hearing  examiner  shall  either  make  an  initial 
decision,  if  so  authorized,  or  certify  the  entire 
record  including  his  recommended  findings 
and  proposed  decision  to  the  responsible 
Department  official  for  a  final  decision,  and  a 
copy  of  such  initial  decision  or  certification 
shall  be  mailed  to  the  applicant  or  recipient 
by  certified  or  registered  mail,  return  receipt 


requested.  Where  the  initial  decision  is  made 
by  the  hearing  examiner,  the  applicant  or 
recipient  may,  within  the  period  provided  for 
in  the  rules  of  Practice  and  Procedure  for 
Hearings  issued  by  the  Department  (Part  2  of 
this  subtitle),  file  with  the  responsible 
Department  official  his  exceptions  to  the 
initial  decision,  with  his  reasons  therefor.  In 
the  absence  of  exceptions,  the  responsible 
Department  official  may  on  his  own  motion 
within  45  days  after  the  initial  decision  serve 
on  the  applicant  or  recipient  a  notice  that  he 
will  review  the  decision.  Upon  the  filing  of 
such  exceptions  or  of  such  notice  of  review 
the  responsible  Department  official  shall 
review  the  initial  decision  and  issue  his  own 
decision  thereon  including  the  reasons 
therefor.  In  the  absence  of  either  exceptions 
or  a  notice  of  review  the  initial  decision  shall 
constitute  the  final  decision  of  the 
responsible  Department  official,  in  which 
event  a  copy  shall  also  be  sent  to  the 
complainant. 

(b)  Decisions  on  record  or  review  by  the 
responsible  Department  official.  Whenever  a 
record  is  certified  to  the  responsible 
Department  official  for  decision  or  he  reviews 
the  decision  of  a  hearing  examiner  pursuant  . 
to  paragraph  (a)  of  this  section,  or  whenever 
the  responsible  Department  official  conducts 
the  hearing,  the  applicant  or  recipient  shall 
be  given  reasonable  opportunity  to  file  with 
him  briefs  or  other  written  statements  of  its 
contentions,  and  a  copy  of  the  final  decision 
of  the  responsible  Department  official  shall 
be  given  in  writing  to  the  applicant  or 
recipient,  and  to  the  complainant,  if  any,  by 
certified  or  registered  mail,  return  receipt 
requested. 

(c)  Decisions  on  record  where  a  hearing  is 
waived.  Whenever  a  hearing  is  waived 
pursuant  to  §  1.9(a)  a  decision  a  hearing 
examiner  or  responsible  Department  official 
on  the  record  and  a  copy  of  such  decision 
shall  be  given  in  writing  to  the  applicant  or 
recipient,  and  to  the  complainant,  if  any,  by 
certified  or  registered  mail,  return  receipt 
requested. 

(d)  Rulings  required.  Each  decision  of  a 
hearing  examiner  or  responsible  Department 
official  shall  set  forth  his  ruling  on  each 
finding,  conclusion,  or  exception  presented, 
and  shall  identify  the  requirement  or 
requirements  imposed  by  or  pursuant  to  this 
Part  1  with  which  it  is  found  that  the 
applicant  or  recipient  has  failed  to  comply. 

(e)  Content  of  orders.  The  final  decision 
may  provide  for  suspension  or  termination  of, 
or  refusal  to  grant  or  continue,  Federal 
financial  assistance,  in  whole  or  in  part,  to 
the  program  or  activity  involved  and  may 
contain  such  terms,  conditions,  and  other 
provisions  as  are  consistent  with  and  will 
effectuate  the  purposes  of  the  Act  and  this 
Part  1,  including  provisions  designed  to 
assure  that  no  Federal  financial  assistance 
will  thereafter  be  extended  for  such  program 
or  activity  to  the  applicant  or  recipient 
determined  by  such  decision  to  be  in  default 
in  its  performance  of  an  assurance  given  by  it 
pursuant  to  this  Part  1,  or  to  have  otherwise 
failed  to  comply  with  this  Part  1,  unless  and 
until  it  corrects  its  noncompliance  and 
satisfies  the  responsible  Department  official 
that  it  will  fully  comply  with  this  Part  1. 

(f)  Posttermination  proceedings.  (1)  An 
applicant  or  recipient  adversely  affected  by 
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an  order  issued  under  paragraph  (e)  of  this 
section  shall  be  restored  to  full  eligibility  to 
receive  Federal  finanacial  assistance  if  it 
satisfies  the  terms  and  conditions  of  that 
order  for  such  eligibility  or  if  it  brings  itself 
into  compliance  with  this  Part  1  and  provides 
reasonable  assurance  that  it  will  fully  comply 
with  this  Part  1. 

(2)  Any  applicant  or  recipient  adversely 
affected  by  an  order  entered  pursuant  to 
paragraph  (e)  of  this  section  may  at  any  time 
request  the  responsible  Department  official  to 
restore  fully  its  eligibility  to  receive  Federal 
financial  assistance.  Any  such  request  shall 
be  supported  by  information  showing  that  the 
applicant  or  recipient  has  met  the 
requirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  Department 
official  determines  that  those  requirements 
have  been  satisfied,  he  shall  restore  such 
eligibility. 

(3)  If  the  responsible  Department  official 
denies  any  such  request,  the  applicant  or 
recipient  may  submit  a  request  for  a  hearing 
in  writing,  specifying  why  it  believes  such 
official  to  have  been  in  error.  It  shall 
thereupon  be  given  an  expeditious  hearing, 
with  a  decision  on  the  record,  in  accordance 
with  the  Practice  and  Procedure  for  Hearings 
issued  by  the  Department  (Part  2  of  this 
subtitle).  The  applicant  or  recipient  will  be 
restored  to  such  eligibility  if  it  proves  at  such 
a  hearing  that  it  satisfied  the  requirements  of 
subparagraph  (1)  of  this  paragraph.  While 
proceedings  under  this  paragraph  are 
pending,  the  sanctions  imposed  by  the  order 
issued  under  paragraph  (e)  of  this  section 
shall  remain  in  effect. 

§  7.77  Judicial  review. 

Action  taken  pursuant  to  section  602  of  the 
Act  is  subject  to  judicial  review  as  provided 
in  section  603  of  the  Act. 

§  7. 12  Effect  on  other  regulations;  forms  and 
instructions. 

(a)  Effect  on  other  regulations.  All 
regulations  orders,  or  like  directions 
heretofore  issued  by  any  officer  of  the 
Department  which  impose  requirements 
designed  to  prohibit  any  discrimination 
against  persons  on  the  ground  of  race,  color, 
or  national  origin  under  any  program  or 
activity  to  which  this  Part  1  applies,  and 
which  authorize  the  suspension  or 
termination  of  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance  to  any 
applicant  or  recipient  for  failure  to  comply 
with  such  requirements,  are  hereby 
superseded  to  the  extent  that  such 
discrimination  is  prohibited  by  this  Part  1, 
except  that  nothing  in  this  Part  1  shall  be 
deemed  to  relieve  any  person  of  any 
obligation  assumed  or  imposed  under  any 
such  superseded  regulation,  order, 
instruction,  or  like  direction  prior  to  January 
3, 1965.  Nothing  in  this  Part  1,  however,  shall 
be  deemed  to  supersede  any  of  the  following 
(including  future  amendments  thereof): 

(1)  Executive  Orders  11246  and  11375  and 
regulations  issued  thereunder,  or 

(2)  Executive  Order  11063  and  regulations 
issued  thereunder,  or  any  other  order, 
regulations  or  instructions,  insofar  as  such 
order,  regulations,  or  instructions,  prohibit 
discrimination  on  the  ground  of  race,  color,  or 


national  origin  in  any  program  or  activity  or 
situation  to  which  this  Part  1  is  inapplicable, 
or  prohibit  discrimination  on  any  other 
ground. 

(b)  Forms  and  instructions.  The  responsible 
Department  official  shall  assure  that  forms 
and  detailed  instructions  and  procedures  for 
effectuating  this  Part  1  are  issued  and 
promptly  made  available  to  interested 
persons. 

(c)  Supervision  and  coordination.  The 
Secretary  may  from  time  to  time  assign  to 
officials  of  the  Department,  or  to  officials  of 
other  departments  or  agencies  of  the 
Government  with  the  consent  of  such 
department  or  agency,  responsibilities  in 
connection  with  the  effectuation  of  the 
purposes  of  title  VI  of  the  Act  and  this  Part  1 
(other  than  responsibility  for  final  decision  as 
provided  in  §  1.10),  including  the  achievement 
of  effective  coordination  and  maximum 
uniformity  within  the  Department  and  within 
the  Executive  Branch  of  the  Government  in 
the  application  of  title  VI  and  this  Part  1  to 
similar  programs  or  activities  and  in  similar 
situations.  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an  official 
of  another  department  or  agency  acting 
pursuant  to  an  assignment  of  responsibility 
under  this  paragraph  shall  have  the  same 
effect  as  though  such  action  had  been  taken 
by  the  responsible  official  of  this  Department. 

Effective  date.  This  part  shall  be  effective 
July  5,  1973. 

James  T.  Lynn, 

Secretary  of  Housing  and  Urban 
Development. 

PART 2— PRACTICE  AND  PROCEDURE 
FOR  HEARINGS  UNDER  PART  7  OF  THIS 
SUBTITLE 

Subpart  A — General  Information 
§  2.1  Scope  of  rules. 

The  rules  of  procedure  in  this  Part  2 
supplement  Part  1  of  this  title  and  govern  the 
practice  for  hearings,  decisions,  and 
administrative  review  conducted  by  the 
Department  of  Housing  and  Urban 
Development,  including  each  of  its 
organizational  units,  pursuant  to  Title  VI  of 
the  Civil  Rights  Act  of  1964  (sec.  602,  42 
U.S.C.  2000d-l)  and  Part  1  of  this  title. 

§  2.2  Records  to  be  public. 

All  pleadings,  correspondence,  exhibits, 
transcripts  of  testimony,  exceptions,  briefs, 
decisions,  and  other  documents  filed  in  the 
docket  in  any  proceeding  may  be  inspected 
and  copied  in  the  office  of  the  Civil  Rights 
docket  clerk  during  regular  business  hours. 
Inquiries  may  be  addressed  to  the  Civil 
Rights  docket  clerk.  Department  of  Housing 
and  Urban  Development,  Washington.  D.C. 
20410. 

§  2.3  Use  of  gender  and  number. 

As  used  in  this  part,  words  importing  the 
singular  number  may  extend  and  be  applied 
to  several  persons  or  things,  and  vice  versa. 
Words  importing  the  masculine  gender  may 
be  applied  to  females  or  organizations. 

§  2.4  Suspension  of  rules. 

The  responsible  Department  official  with 
respect  to  pending  matters  may  modify  or 


waive  any  rule  in  this  part  upon  his 
determination  that  no  party  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 
thereby  be  served,  and  upon  notice  to  all 
parties. 

Subpart  B — Appearance  and  Practice 
%  2.11  A ppearance. 

A  party  may  appear  in  person  or  by 
counsel  and  participate  fully  in  any 
proceeding.  A  State  agency  or  any 
instrumentality  thereof,  a  polictical 
subdivision  of  the  State  or  instrumentality 
thereof,  or  a  corporation  may  appear  by  any 
of  its  officers  or  employees  duly  authorized  to 
appear  on  its  behalf.  Counsel  must  be 
members  in  good  standing  of  the  bar  of  any 
State,  Territory,  or  possession  of  the  United 
States  or  of  the  District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico. 

§  2.12  Authority  for  representation. 

Any  individual  acting  in  a  representative 
capacity  in  any  proceeding  may  be  required 
to  show  his  authority  to  act  in  such  capacity. 

§  2.13  Exclusion  from  hearing  for 
misconduct. 

Disrespectful,  disorderly,  or  contumacious 
language  or  contemptuous  conduct,  refusal  to 
comply  with  directions,  or  continued  use  of 
dilatory  tactics  by  any  person  at  any  hearing 
before  a  presiding  officer  shall  constitute 
grounds  for  immendiate  exclusion  of  such 
person  from  the  hearing  by  the  presiding 
officer. 

(Age  Discrimination  Act  of  1975  (Pub.  L.  95- 
478),  Department  of  Housing  and  Urban 
Development,  42  U.S.C.  6101,  et.  seq.) 

Issued  at  Washington,  D.C.,  September  19, 
1980. 

Moon  Landrieu, 

Secretary,  U.S.  Department  of  Housing  and 
Urban  Development. 
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Public  Papers 
of  the 

Presidents 
of  the 

United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  now  available: 


Herbert  Hoover  1966 

(Book  I) .  $13.30 

1929  .  $13.30 

1930  .  $16.00  1966 

1931  .  $14.00  (Book  II) .  $14.35 

1932-33 .  $17.25  1967 

Proclamations  &  Executive  (Book  I) .  $12.85 

Orders  -  March  4,  1929  to  1967 

March  4,  1933  (Book  II) .  $11.60 

2  Volume  set .  $24.55  1968-69 

(Book  I) .  $14.05 

Harry  S.  Truman  1968-69 

_  „  (Book  II) .  $12.80 

IQde  H1 1  7S 

1946::::::::::::  mao  Richard N^on 

1947  .  $11.15 

1948  .  $15.95  1969 .  $17.15 

1949  .  $11.80  1970 .  $18.30 

1950  .  $13.85  1971  .  $18.85 

1951  .  $12.65  1972  .  $18.55 

1952-53 .  $18.45  1973 .  $16.50 

1974 .  $12.30 

Dwight  D.  Eisenhower  Gerald  R.  Ford 

1953  .  $14.60  t 

1954  .  $17.20  1974 .  $16.00 

1955  .  $14.50  1975 

1956  .  $17.30  (Book  I) . $13.50 

1957  .  $14.50 

1958  .  $14.70  A?75,  In 

1959  .  $14.95  (Book  II) .  $13.75 

1960-61 .  $16.85  1976-77 

(Book  I) .  $18.00 

John  F.  Kennedy  1976-77 

1961  .  $17.00  (Book  II) .  $18.00 

1962  .  $15.55  1Q„  „ 

1963  .  $15  35  (Book  III) .  $18.00 

Lyndon  B.  Johnson  Jimmy  Carter 

1963-64  1977 

(Book  I) .  $15.00  (Book  I) .  $16.00 

1963-64  I977 

(Book  II) .  $15.25  (Book  II) .  $15.25 

1978 

1965  (Book  I) .  $18.00 

(Book  I) .  $12.25  \g78 

1965  (Book  II) .  $23.00 

(Book  II) .  $12.35  1979 

(Book  I) . $22.00 

Published  by  Office  of  the  Federal  Register,  National 
Archives  and  Records  Service,  General  Services 
Administration 

Order  from  Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  D.C.  20402 
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